neg OI IMP 


D&cEmMBER 14. 1765. — 


Unto the Right Honourable the Lord; of Council and Seſſion, 2 e 
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Maxy D1cxsoN, Relict of the deceaſt George "et - 
Muirhead of White-caſtle, now Wife of Mr. 0 
John Noble, Miniſter of the Goſpel at Lib- 
berton, and of him for his Intereſt; 


HUMBLY SHEWETH, 


| HAT in the proceſs at the inſtance of the heirs of 
line of Mr. John Muirhead advocate, againit 1 
the widow of his grandſon, the late George Muir- 
head of Whitecaflle and Perfilands, objecting 
the nullity of the late George Muzrhead's title, as ha- 
ving taken a precept of c/are from a wrong ſuperior ; 
the defender has hitherto inſiſted, that the precept 
was from a right ſuperior; and tho' it were otherwiſe, 
that he and his widow have poſſeſſed upon that ſaſine for 
forty years, which, ſhe was adviſed, was ſufficient to de- 
fend her againſt this proceſs, and, ſhe hopes, your 
Lordſhips will find ſo; but ſhe has an objection to the pur- 
ſuer's title, which has not been yet laid before your Lord- 
ſhips, viz. That the deed in her favours is ſo rational and 


onerous, that the purſuer's paſſing by the late Mr. Muzr- 
head, 


1 Þ 
head, are, by the act 1695, bound to fulfil that deed, 
and ſo cannot reduce it. For the diſpoſition in her favours 
is not gratuitous, as the purſuers affirm, but burdened 
with all his debts, which were ooo J. Sterling at his death, 
belide the-jointure due to herſelf of 100 /. Ster ling of an- 
nuity; and the rent of the lands at his death, did not ex- 
ceed 116 J. 13 5. 4 d. Sterling, which is but 16 J. 135. 4 4. 
above paying the jointure; whereas the intereſt of the 
debt, and as it is now more than 14 years and a half ſince 
Mr. Muir bead s death, the inlacks of her jointure would by 
this time come to 4531. 65. 8 d. Sterling, or the debts on 
the eſtate would have been ſo far increaſed ; and if ſhe had 
adjudged annually for the 1nlacks of her jointure, the ſum 
would have been more than 453 J. 6. 8 d. and, if ſhe live 
long, the inlacks of the jointure would increaſe proportio- 
nally, or the debts on the eſtate. It is true ſhe has ſold the lands 
of Buitlaws for 14000 merks; but if the diſpoſition had not 
been made to her, that ſale could not have been made, for her 
jointure was over theſe lands, as. well as all the reſt; and 
as the rent of the whole was only 16 J. 13s. 4d. above her 
100 J. of jointure, it was ſmall enough for ſecurity of 100 /. 
of annuity ; and this ſhows the prudence and rationality 
of that deed; for thereby Mr. Muirhead was aitured of the 
payment of his debts without noiſe or diligence. 

But as the purſuers have repreſented the defender's con- 
duct in obtaining the diſpoſition in a very unfavourable 
light, and without foundation; it is proper to give your 
Lordſhips a true account of it. 

In the 1738, Mr. Muirhead had the burden of his mo- 
ther's jointure upon him, which was 650 merks, the having 
given down ſome of her jointure, becauſe of the debt he 
was 1n; he had the intereſt of the money borrowed to pay 
off his filters Margaret and Katharine, has bonds of pro- 
viſion, which was 500 merks yearly, the ſums due to them 
being lo, ooo merks, that was [150 merks yearly ; 10 that, 

ſuppoſing 
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ſüppoſing the rent at that time, the ſame which it was at his 
death, 116 J. 13s. 4d. Sterling, that is, 2100 merks, he 
had only 950 merks to live upon. He then offered a diſ- 
poſition to his liſters of his whole lands, with the burden of 
the defender's jointure, and his other debts ; but they ab- 
ſolutely refuſed it, ſaying, the debts would never be paid 
during the ſubſiſtence. of the defender's jointure, which is 
the aſe as it has happened, but inſiſted for payment of 
their bonds of proviſion ; for paying which, he was obli- 
ged to - borrow money at that time, which was not very 
obliging treatment to their brother. 

Upon their refuſal, their brother was ſo vexed, that 
he ſaid, he would fell lands, and pay his debts him- 
ſelf; and upon his ſo ſpeaking, the defender was ſo 
defirous to have him eaſy, that ſhe offered to renounce 
her liferent infeftment on any part of the lands he inclined 
to ſell; but he, upon reflection, altered his intention, and 
made the offer to the defender, if {he would take it with 
the burden of his debts and her own jointure, which ſhe 
ſaid ſhe would accept of, and take the riſk of her own join- 
ture, and pay his debts, without any noiſe about them, 
which ſhe has done, and would never have allowed them to 
be heard cf, if her own defence in this proceſs had not obli- 
ged her to it. After the ſiſters had refuſed the diſpoſition 
in the terms above mentioned, Katharine, the youngeſt fi- 
ſter, ſettled her effects on a diſtant relation, Mr. George So- 
merville, excluding her brother from any {hare of them. In 
the 1743, after Katharine's ſettlement, he, the ſaid George 
Muir head, with his own hand, wrote a diſpoſition in favours 
of his wife, in caſe ſhe ſurvived him, of all his effects he- 
ritable and moveable, with the burden of all his debts 
contracted, or that he ſhould contract or mpoſe as a bur- 
den upon his means, Here it is to be obſerved, that ſhe is 
not only burdened with all his debts, but with whatever 


burden he ſhould afterwards impoſe upon her; ſo this was 
far 
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far from being a pratuitous deed as the purſuers affirm, 
and tho' it was holograph of Mr. Muzrrhead, it was ſigned 
before witneſſes, which ſhows its true date: This deed was 
delivered to her, and ſhe was deſired to ſhow it to any lawyer 
ſhe pleaſed. 

In the 1748, he corroborated this diſpoſition, and con- 
veys again, with the burden of his debts, all his lands, 
mentioning them particularly, which were only mentioned 
in general before, and adding a procuratory of reſignation, 
which was not in the former diſpoſition: This is only no- 
ticed, by the purſuers taking no notice of that wrote all 
by his own hand. Theſe were the only deeds granted by 
Mr. Muirhead in favours of the defender, tho' ſhe is ſaid by 
the purſuers to have elicited ſeveral from him; and this 
was the way they were preſſed on her, not elicited by her. 
And it 1s evident from the extent of the debt, which 1s 
1000 J. Sterling, that it could not be paid during the defen- 
der's life, as the rent at his death only exceeded her join- 
ture in 161. Sterling, and ſome odd ſhillings : So the ſiſters 
Judged very juſtly, when they ſaid it would not be paid du- 
ring the ſubſiſtence of the defender's jointure, for which 
they refuſed to accept of the diſpoſition, with the burden 
of the jointure and his debts ; and it was the defender's 
reſpe&t for the huſband's honour and memory, that made 
her willing to accept of it, and take the riſk of his debts 
which might have been more than they really are, as alſo 
of whatever other burden he ſhould have been pleaſed to 
impoſe upon her. On account of theſe debts, ſome advi- 
{ed her to take herſelf to her jointure, and repudiate the diſ- 
poſition ; but ſhe would not have any noiſe made about pay- 
ing her husband's debts, tho' ſhe ſhould have loft never ſo 
much by it. 25 

That the debts, at Mr. Muir head's death, amounted to 
Tooo J. Sterling, appears from a liſt of chem herewith gi- 
ven in, the vouchers of which ſhall be ſhown to the purſu- 
ers 
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ers doer; and beſides theſe, it coſt her a great ſum for de- 
fending againſt a claim of the ſiſters upon her, as repre- 
temting their brother, for the proviſions in their father's 
contract of marriage, from which the was aſſoilzied by 
this court, becauſe they got bonds of proviſion from 
their father, and got payment of them from their bro- 
ther. 

And it would be obſerved, that the purſuers have no 
claim to any part of the eſtate, but the land called Pear/e- 
lands, which is deſcribed in the old writs as an acre 
of ground, and ſome meadow near the houſe of Pear/ſelands, 
the value of which cannot be compared with Mr. Muir— 
head's debts. | 

The purſuers alledge this deed was irrational, as it ex- 
cluded his fiſters the original purſuers, and the preſent pur- 
ſuers, relations of the family, from any part of the eſtate. . 
But the eldeſt ſiſter Margaret was above 50 years of age in the 
1748, and Katharine was then 46, and 49 when her bro- 
ther died in the 1751, and being old, never married, and 
died a few years after their brother. And fo little regard 
had the brother or ſiſters to the preſent purſuers, that the 
two ſiſters conveyed all their effects to Mr. Chancellor of 
Shielhill, excluding the purſuers from every farthing of 
their ſucceſſion, except a ſmall ſum which they left to 
Jean Aikman who had ſerved them ſome time: So, this deed, 
inſtead of being irrational and gratuitous, was rational 
and onerous ; and therefore, cannot be quarrelied by the 
purſuers, having paſſed by Mr. Muirhead, who was more 
than three years in poſſeſſion. 

To prejudice the court againſt the defender, the purſuers 
have made ſeveral miſrepreſentations, which it is proper here 
to remove, to prevent the court being troubled with more 
papers on this head. They alledge as to the preſcription, 
that tho? the precept of clare from my Lord J igton, is dated 
the 17th March 1711, the ſaſine is only taken the 3d of 

B — May 


by 
May 1711, and Mr. Muirhead died the 2d:of February 1751, 
which wanted three months of the 4o years ; ſo that the 
defender was obliged to join her poſſeſſion to Mr. Muir head's; 
and in order to prevent interruption, they ſay, they were 
greatly over reached in not getting a ſight of the papers in 
the defender's cuſtody, upon pretence that her brother David 
was not there to take them out to ſhow them; and he came 
not till the 40 years was elapſed. But your Lordſhips 
will be informed, that the day after Pear/eland's burial, 
the papers were ſhown to Mr. Chancellor of Shielbill, as do- 
er and friend for the fiſters, who 1s known to ſome of your 
Lordſhips to be a gentleman of great ability, and was 
ſuch a hearty friend to them, that they gave him all their 
effects in prejudice of much nearer relations; and Catharine 
even altered the ſettlement ſhe had made in favours of George 
Somerville, brother to Mr. Somerville of Corebouſe, and now 
Laird of Corehouſe, in favours of SHielhill. The liſters once 
wrote to the defender to fee the papers again; to which they 
got for anſwer, that as ſoon as the doer could get out of 
town to look them out, they ſhould ſee them; and accordingly, 
Mr. Leonard U rquhart doer for the defender, and Mr. Robert 
Menzies for the ſiſters, came to Biggar, on the 29th May, and 
the defender ſhowed Mr. Menzies the rights of the lands; 
after this, the objection to Mr. Muzrhead's title to the lands 
of Pearſelands was ſtarted, but was never heard nor dreamed 
of before; ſo it is an a and 1 injurious infinuation, that 
the defender. delayed ſhowing the papers again till the 49 
years were elapſed ; yea, on the contrary, her ſhowing the 
rights of he” lands a ſecond time to the fiſters agent, 
ſhows great candour and openneſs; for ſhe, in place of 
ſhowing her diſpoſitions to all the lands, and the writs con- 
cerning them, to Shielhill doer for the ſiſters, immedia- 
tely after Mr. Muirhead's death, ſte might have kept her 
.charter 
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chater cheſt ſhut, till ſhe had been compelled by a proceſs 
to ſhow them, ant without her ſhowing them, it would 
have been difficult, if not impollible, for the ſiſters to know 
how to lay their proceſs; ; at leaſt, it would have coſtthem 
time and trouble to ſearch the records. 

It is added by the purtuers in the laſt page of their in- 
formation, ſpeaking of the diſpoſition to the defenders : 
That it was not entered in any regi:iter, nor any o— 
ther act done to ratify the defender's acceptance of it. 
“It was not intimated to the tenants, as containing an aſ- 
“ fignment to mails and duties. In a word, all the poſleſ- 
“ fon that the defender can pretend to have had, was that 
that ſhe continued to live in her huſband's houſe for a 
few weeks after. his deach, which common decency and 
her character of relict would have entitled her to. It 
would be ſtraining beyond meaſure, to aſcribe this mo- 
mentary poſſeſſion of the relict, to a latent diſpoſition, 
which, for any thing that appears, might have been in 
ber buſband's repoſitories all that time, in order to ſupport 
a plea of preſcription.” And the fame in ſubſtance is 
repeated in their anſwers to the defender's petition. 

But the truth is, both diſpoſitions were regiſtred in the 
books of ſeſſion, upon the 1th February, chat was only nine 
days after Pear/etand's death. and extracts of both, of that date, 
are produced in proceſs, and ſo were they intimated to the te- 

nants, that ſome of them paid their rent due at Candiemas, the 
day he died, to the defender, immediately after his death, 
and the reſt of the tenants paid their rents at Whitſunday, 
which were due at that term ; both which were prior to 
the time when the objection was made to Mr. Muz:rhead's 
title to the lands of Pear/elands, and prior to the time it was 
known that there was any need of preſcription to validate 
his title, for that was never dreamed nor heard of by the 
defender, till after the 29th ns May, when the doers met 
together at Biggar. 


Cc 


Hence 


Hence you; Lordſhips Tee, what ſtrange liberties the pur- 
ſncrs have taken to miſlead the court, to affirm, that the 
diſpoßtion was entered into no regiſter; that the defender's 


poſſeſſion was upon a latent diſpoſition, which, for any 
thing that appears, might have been in her huſband's re- 
poſitories all that time, tho' the extracts are produced, 


and her regiſtrating the diſpoſitions and uplifting the 
rents ſhow her acceptance of it with a witneſs: Net- 
ther could theſe be done with a- view to complete a pre- 
icription, of the need of which ſhe knew nothing, till af- 
ter the 29th of May, which is after. the elapſe of the 40 
years, and after the regiſtring the deeds, and uplifting the 
rents by virtue of them: She did both, and took her ha- 
zard of the debts, in order to perform her promiſe to her 


huſband, and pay his debts without any noiſe about them; 


which accordingly ſhe did, and never mentioned them to 
he ncareſt relation ſhe had, till now, that her own defence 
made it neceſſary, as has been ſaid; and ſhe continued to 
poſſeſs the houſe and parks after the term of Mhitſunday, 
which {Ke had no right to do as relict. 

And fo far was ſhe from a mean, greedy ſpirit; that ſhe 
gave his ſiſters their brother's gold watch in a compliment, 
immediately after his death. | 

There is another material fact lately come to the know- 
ledge of the petitioner's council, viz, that Margaret and Catha- 
rine conveyed to Mr. Chancellor of Shiellhill all their effects, and 
this proceſs amongſt the reſt; for they had begun this proceſs 
themſelves, and the purſuers title in this proceſs is only as ſer- 
ved heirs to Margaret and Catharme ; but by this they carried 
nothing, as they were denuded in favours of SHiellhill: So, 
without an aſſignation from him, they have no claim to 
the lands of Pear/elands, nor to this proceſs for reducing 
the defender's right to them: That Mr. Chance/lor had a 
right to Margaret's ſhare, appears from this, that in the o- 
ther proceſs intented by theſe ſiſters againſt the defender 
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for payment of the proviſions.to the heirs female in their 
fathers contract of marriage, in which the defender obtain- 
ed an interlocutor againſt them, againſt which interlocu- 
tor a reclaiming bill was preferred in the name of Catharine 
and Alexander Chancellor of Shzelhill, Margaret having died 
during the dependence; ſo it is certain Margaret was denu- 
ded in favours of Shielhill, and we are certainly informed 
that Catharine alſo conveyed her {hare to him: So that b 
their ſervice to theſe ſiſters, they have carried nothing, and 
that ſervice was and 1s their only title in this proceſs, they 
have produced no conveyance from Mr. Chancellor. 


May it therefore pleaſe your Lord/hips, to find the pur- 
ſuers have no title at all to the ſubject in queſtion, if 
they have not a conveyance from Alexander Chan- 
cellor of Shielhill. 2do, To find, that tho' they have 
fuch a conveyance, ſince it flowed from Margaret and 
Catharine Muirheads, who ſerved themſelves heirs 
to their grand-father, and paſſed by their brother, 
ho was more than three years in Poſſeſſron, are 

bound to fulfill this rational and onerous diſpoſition, 
and upon this ground, and the other grounds mentio- 
ned in the former petition, to alter your interlocutor of 


Auguſt the 6th laſt paſt. 
According to juſtice &c, 


MICH, MENZIES. 
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